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INTERIM AWARD 

[1] This Interim Award addresses the Employer's request for production of documents 

related to the Grievor's appeal and subsequent litigation of a denial of long-term disability 

("LTD") benefits. The insurer is the Ontario Teachers Insurance Plan ("OTIP").  

[2] The Employer requests production of the following documents: 



a. The Grievor's complete LTD appeal file from the OTIP, including all 

documentation in the insurer's files relating to its settlement discussions 

with the Grievor; 

b. A copy of the settlement agreement executed by the Grievor and OTIP in 

or around the late winter early spring of 2020. 

[3] The two grievances before me allege discrimination based on disability and a 

failure to accommodate the Grievor. The first grievance, dated May 2020, alleges that it 

was discriminatory to place the Grievor on sick leave during a period when other 

employees were on fully paid leave due to the COVID-19 pandemic. The second 

grievance, dated November 11, 2020, alleges that the Employer unnecessarily delayed 

the Grievor's return to work.  

[4] The parties exchanged arguably relevant documents before the first scheduled 

hearing date on February 8, 2021. The disclosure included the disability management file 

maintained by the Employer, the complete medical files from the Grievor's family 

physician and a specialist, and the claim file obtained by the Union from OTIP.  

[5] The Union agrees that the Employer's request is sufficiently particularized and 

does not amount to a "fishing expedition." The Union objects to the Employer's request 

for documents related to the settlement of the Grievor's claim against the insurer based 

on settlement privilege. In addition, the Union argues that the documents requested are 

not arguably relevant and that the request is invasive and disproportionate to the issues 

in the dispute between the parties.  

Background 

[6] The Grievor has worked as a Caretaker with the Employer since November 27, 

2000. She has been accommodated for chronic medical conditions for an extended 

period. Since 2016, the Grievor has worked with the Employer on a half-time basis. She 

received LTD benefits to supplement her income until the benefits ceased in January 



2019. The Grievor appealed the denial of benefits and initiated litigation against the 

insurer.  

[7] In February 2019, the Grievor increased her hours to full-time. Throughout 2019, 

the Grievor experienced absences related to a condition separate from the disabilities for 

which she had previously received accommodation and LTD benefits. In the fall of 2019, 

the Grievor had difficulty increasing her hours to full-time and was sent an application for 

LTD by the Employer.  

[8] On February 4, 2020, the Grievor returned to working full-time hours. There is a 

dispute about whether she followed the appropriate process or submitted sufficient 

medical to support her return. Between this period and when the Grievor returned to work 

in late November 2020, there were ongoing communications and exchanges of medical 

information addressing the implications of the Grievor's disabilities and her 

accommodations in the context of the COVID-19 pandemic. The Employer alleged that 

the medical notes and the Grievor's representations about her disabilities and limitations 

were inconsistent during this period. The Employer initiated a third-party doctor-to-doctor 

review on November 2, 2020, and the Grievor returned to work in late November 2020 

with accommodation.   

[9] The Union states that on or about April 7, 2020, the Grievor settled the litigation 

against the insurer. On April 22, 2020, the Employer was informed that the Grievor was 

precluded from applying for LTD benefits in the future.  

[10] Of particular concern to the Employer is a report it received on April 28, 2020. The 

report is dated March 5, 2020, from a specialist who evaluated the Grievor in January 

2020 and confirmed that she had a severe condition that rendered her unable to work. 

The report was submitted to the insurer before the settlement but not provided to the 

Employer despite its relevance to the Employer's efforts to accommodate the Grievor. In 

addition, the documents the Union received from OTIP and disclosed to the Employer did 

not include the March 5, 2020, report or any documents related to the Grievor's appeal. 



[11] The Employer has requested the Grievor's complete LTD appeal file from the 

OTIP, including documentation related to settlement discussions and a copy of the 

settlement agreement. I have distinguished between the documents and communications 

related to the adjudication of the Grievor's appeal of the decision to deny LTD benefits 

and communications related to the settlement of the litigation. The appeal file, which 

would likely contain medical reports and communications reflecting the Grievor's 

representations about her disabilities and limitations, is arguably relevant to the issues in 

dispute in this proceeding. The settlement discussions which took place in the context of 

the litigation and the resulting agreement are protected by settlement privilege.  

Analysis 

[12] The test for production of documents is arguable relevance which is a "much 

broader and looser test than the test of relevance at the hearing stage" (Toronto District 

School Board v. CUPE, Local 4400, 2002 CarswellOnt 4762, Para. 18). 

[13] Both parties referred to the decision in West Park Hospital and Ontario Nurses' 

Assoc, 1993 CarswellOnt 1283 where Arbitrator Knopf, dealing with a production request 

for sensitive medical records, reinforced the scope and purpose of pre-hearing disclosure: 

[…] Anything which can assist in the preparation of cases, the refining of 
issues, or which will facilitate settlement should be encouraged. As a 
general proposition, pre-hearing disclosure will assist with all these matters 
and should occur wherever possible. Indeed, parties do as a matter of 
course provide pre-hearing disclosure to each other for these very reasons. 
(Para. 19) 

[14] Arbitrator Knopf also summarized the factors to be considered where disclosure  

is contested:  

First, the information requested must be arguably relevant. Second, the 
requested information must be particularized so there is no dispute as to 
what is desired. Third, the Board of Arbitration should be satisfied that the 
information is not being requested as a "fishing expedition." Fourth, there 
must be a clear nexus between the information being requested and the 



positions in dispute at the hearing. Further, the Board should be satisfied 
that disclosure will not cause undue prejudice (Para. 20) 

Settlement Privilege 

[15] The Union relied on the decision of the Supreme Court of Canada in Sable 

Offshore Energy Inc. v. Ameron International Corp., 2013 SCC 37 ("Sable"), in opposing 

the Employer's request for production of documents related to the settlement of the 

litigation. At paragraph 2 of the decision, the Court stated: 

The purpose of settlement privilege is to promote settlement. The privilege 
wraps a protective veil around the efforts parties make to settle their 
disputes by ensuring that communications made in the course of these 
negotiations are inadmissible.  

[16] The Court also stated that settlement privilege is a class privilege and that "while 

there is a prima facie presumption of inadmissibility," exceptions may be made where "a 

competing public interest outweighs the public interest in encouraging settlement." 

(Sable: Para. 12 and 19)  

[17] Settlement privilege extends to documents or communications created for or in the 

course of settlement negotiations. The settlement amount is also protected as a "key 

component of the "content of successful negotiations," reflecting the admissions, offers, 

and compromises made in the course of negotiations." (Sable: Para. 18) 

[18] The Employer argued that the Grievor's decision to settle her LTD claim, which 

resulted in a bar to further access to LTD benefits, is arguably relevant to both the scope 

of the Employer's duty to accommodate as well as any findings concerning the Grievor's 

credibility and good faith participation in the return-to-work process. The Employer argues 

that the proper disposition of this matter constitutes an exception to settlement privilege.  

[19] There were no cases put to me where an arbitrator has granted a request for 

production of a settlement agreement between the Grievor and a third party or documents 

related to settlement negotiations. This case can be distinguished on that basis from the 



facts in Centre for Addiction & Mental Health v. OPSEU, 2013 CarswellNat 4754, where 

Arbitrator Nairn ordered production of communications among union representatives as 

well as emails between the Grievor and the union representatives which related to the 

Grievor's cooperation in the accommodation process.  

[20] It is not apparent how the decision by the insurer and the Grievor to settle the 

litigation, which is based on myriad considerations and an analysis of risk, would be 

relevant to determining the scope of the Employer's duty to accommodate. By contrast, 

the medical documentation and representations made by the Grievor in the course of the 

original LTD claim and the appeal are directly relevant to the accommodation process, as 

well as issues of credibility and good faith participation in the return-to-work process. I 

have directed that the appeal file be produced for these reasons. In these circumstances, 

the Employer has not established a competing public interest which outweighs the public 

interest in encouraging settlement.  

[21] The Employer was notified by OTIP on April 22, 2020, that the Grievor's LTD 

matter had settled. The Employer argued that this suggests that the insurer did not have 

any significant interest in keeping the settlement confidential. There is a difference 

between advising the Employer that the LTD matter has settled and disclosing the terms 

of a confidential agreement. The insurer may also have an interest in asserting solicitor 

and client privilege over documents and communications prepared as part of the litigation. 

Documents Related to the Appeal  

[22] There is no dispute between the parties that documents contained in the LTD claim 

file related to the Grievor's medical conditions and limitations are arguably relevant to this 

proceeding. For that reason, the Union disclosed a significant amount of sensitive but 

arguably relevant medical information before the hearing, consistent with Arbitrator 

Knopf's observations about the purpose and scope of pre-hearing disclosure. That is 

equally true for any medical reports or communications between the Grievor and OTIP 

about the appeal of the decision to deny her LTD in January 2019 when the change of 

definition took effect. 



[23] The grievances allege discrimination and a failure to accommodate the Grievor's 

disabilities. The Grievor's medical conditions are complex, and the Employer's efforts to 

accommodate her were affected by the COVID-19 pandemic. The Employer also alleged 

that there were inconsistencies in the medical evidence and the Grievor's representations 

about her disabilities and limitations that required clarification. For example, the Grievor 

represented that she could work full-time hours, which conflicts with the specialist's report 

from the same period that she was unable to work because of a severe condition. Any 

medical documents or communications in the OTIP appeal file considered by OTIP in 

determining the extent of the Grievor's disabilities and her physical and cognitive 

limitations are arguably relevant to the issues in dispute between the parties.  

[24] The Union's arguments about a lack of nexus and proportionality appear to relate 

primarily to the Employer's request for settlement documents and communications, 

including the settlement agreement. The Union acknowledged that there may be 

documents in the OTIP file that are arguably relevant but were not disclosed with its 

original request. There is a clear nexus between the information sought and the dispute 

between the parties as to whether it was appropriate for the Employer to place the Grievor 

on sick leave and delay her return to work to obtain further medical information. The 

proper determination of this matter requires a complete record of the medical evidence 

and the efforts of each party to cooperate in the accommodation process.  

[25] The Grievor has already disclosed a significant amount of sensitive medical 

information to support her case. There is no prejudice in ordering production of any further 

documents which would potentially complete the Grievor's medical picture during the 

relevant period and address the issues raised by the Employer about the Grievor's 

participation in the accommodation process.  

[26] For these reasons, the Employer's request for production is granted in part. To 

facilitate production, the Union has requested a summons to OTIP, which has been 

issued with this decision.  



[27] The request for production of documents related to the litigation and settlement 

negotiations leading to the settlement agreement between the Grievor and OTIP is 

denied.  

Order 

[28] The Union and Grievor are directed to: 

a. Produce to the Employer the Grievor’s complete LTD appeal file from OTIP, 

excluding any documentation in the insurer's files relating to its settlement 

negotiations with the Grievor. 

[29] I remain seized and may be contacted to resolve any disputes between the parties 

concerning the interpretation or compliance with this order before the hearing 

reconvening on June 24, 2021. 

Dated at Ottawa, this 17th day of June 2021 

 

Leslie Reaume, Arbitrator 

 


